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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Appellee requests oral argument in this matter if the
Coutt believes that it will emphasize and clarify the arcuments presented

in the bnefs.



FURISDICTIONAL STATEMENT

This Court has jurisdiction over this matter pursuant to 28 U.5.C. § 1291,
' a5 it is o final decision of the United States District Court for the Western

District of Michigan.




STATEMENT OF THE ISSUES

! 1. Did the District Cowrt err in granting summary judgment in favor of
Appellee after finding that Appellant failed to meet the elements of 2 42

US.C. § 1983 claim?

Appellant: Yes
Appellee: No
Standard of Review: Denovo. Davis v. Sodexho, Cumberiand

| Coll. Cafeteria, 157 F.3d 460 (6" Cir. 1998).




STATEMENT OF THE CASE

Appellant Stephen Dean applied for admission to the State Bar of
Michigan in 2000, Belicving the State Bar violated the law in the
processing of his application, Dean began picketing in front of the State
Bar building. Dean and two other individuals also picketed one moming
in front of the private residence of Appellee, Thomas K. Byerley,
Regulation Counsel for the State Bar,

Drean alleges that as Byerley left his home that morning, Byerley
told Dean that he would never be admitted to practice in Michigan
because of the picketing and that if he continued to picket on private
property he would be arrested, and further, that Byerley drove his vehicle
in a reckless fashion to imentionally provoke fear of physical harm in
Dean and the other individuals. Dean brought suit against Byerley in the

United States District Court for the Western Distriet of Michigan,

" alleging that Byerley’s statements chilled Dean from conrinuing to

| picket, a violation of his First Amendment rights under 42 1J.5.C. § 1983,

Dean also alleged state law claims of assault and libel.

The United States District Court for the Western District of

| Michigan granted Byerley’s motion for summary judgment on the tederal



| claims and dismissed the state law claims for lack of jurisdiction. Dean

| then filed this appeal.



STATEMENT OF THE FACTS

In 2000, Appellant Stephen Dean (hersinafier “Dean™) applied for
admission to the State Bar of Michigan (hereinafter “State Bar™).
Apneilee Thomas K. Byerlev (hereinafier “Byerley™) is Regulation
Counsel at the State Bar of Michigan. Brerley is also the Director of the
Professional Standards f¥vision of the Stale Bar. The Character and
Fitness Deparlmenl 15 & separale department within the Prolessional
Standards Division.

The Character and Fitmess Department is required by the Supreme
Court of the Slale ol Michizan, via Rule 15 ol the Rules Concemning the
State Bar of Michigan, to investigate the background of all applicants to
the State Bar and 1o make recommendations regarding whether or nol the
nppliconts have the requisite character and f{itness to practice law. [Rule
1%, of the Rules Concerning, the State Bar of Michigan, Exhibit A to
Defendant’s Motion for Summary Judgment, Docket #42]. In
investigating the hackground of an applicant, the Character and Fitness
staff person is required to gather information regarding the suitability of
an applicant and either favorably recommend the applicant io the Board

of Law Examiners, if no significant adverse information is discovered, or

transmit the information to the appropriate District and Standing



¥

comrmittees. [Rule 15.] The Character and Fitness investigator often
contacts the applicant direcily to obtain any needed information. The
| ultimatz decision of whether an applicant to the State Bar is of sufficient

characier and fitness is determined by the Board of T.aw Examiners upon

recommendation of the District and Standing Committees, all of which

;_ are comprised of attorneys who volunteer their time to this process.
. [Rule 15; Affidavit of Frank Reynolds, Exhibit B, to Defendant’s Motion
for Summary Judgment, Docket #42]

Sometime in early to mid March 2001, Dean and two other
individuals began picketing in front of the State Bar of Michigan. The

signs thal Dean and the other individuals carried stated as follows:

“MI. Bar, Prcs. Ryan, Berryv, Wilkinson, Van Aken &
Bycrley allegedly discriminated against Bar applicant.”

“MI. Bar Character Fitness Board Allegedly lied
in letter to Bar Applicant.”

“Michigan Bar is subverting the law allcgedly.”
[Exhibit C, phatos, Defendant’s Motion for Summary
Judgment, Docket Sheet §42]
Thomas Ryan is a fonﬁer President of the State Bar, John Berry is
the Executive Director of the State Bar, Keith Wilkinson is a Character

and Fitness Investigator, and Diane Van Aken is the manager of the




Character and Fitness Department. Dean and the other individnals
picketed in front of the State Bar building for several hours for several
i days during the month of March, 2001,

On March 27, 2001, at about 7:00 AM, Dean and two other
individuals appeared at Byerley’s residence, which is located in a
| subdivision in Dimondale, Michi gan. Dimondale is a “bedroom
community” of Lansing, tho state capitol. Dean and the two individuals
'_ began walking in fromt of Byerley’s home, carrying the same signs they
carried in front of the State Bar building. They walked in front of
Byerley's house for aimost half an hour. They did not walk in front of
any residence other than Byerley’s [Deposition of Larry Doolittle,

E Exhibit D to Defendant’s Motion for Summary Judgment, Dockel £42] Tt
| is unclear whether Doan and the other individuals ever entered onto
. Byerley's personal property.

Dean alleges that as Byerley backed his car oui of the garage that
morning, he “Intentionally drove his automobile towards plaintiff” and
that Byeriey told him “that because of his pickesing the State Bar of
Michigan and his home Plaintiff {Dean) would never be allowed to

practice law in the State of Michigan.” Dean also alleges that Byerley



i again intentionally drove liis car directly towards Dean and the two
picketers a few minutes later.
| On March 29, 2001, Byerley sent Dean a letter, indicating that he
| did not have a constitutional right to picket on private property and that 1f
Dean trespassad on Byerley's private property, Byerley would ask that
Plaintiff be arrested. [3/29/01 Letter, Exhibit E, {o Detendani’s Motion
for Summary Tndgment, Docket #42] Dean responded with two letters,
one dated March 29, 2001 and the other dated April 3, 2001, [Exhibits F
& G to Defendant’s Motion fnr Summary Judgment, Docket #42]
Shortly thereafter, Dean filed a complaint in the United States

| District Court for the Western District of Michigan, alleging the
following claims against Byerley:
a. A viclation of his constitutional rights {pursuant to 42

USCS § 1983} alleging that Byerley “chilled” the

exercise of his first amendment rights by threatening that

Dean would be arrested if he picketed on private property

i and that he would not be admitted to the State Bar
because of his picketing.

b. Twa counts of assault

c. Libel as a result of' the 3/29/01 Ietter.
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Bverley filed a Motion for Summary Disposition. On January 9,

| 2002, the magistrate 1ssued a Repori and Recommendation that Deans” §

1983 claims be dismissed and that the court not retain supplemental
jurisdiction over Plaintiff’s state law claims. [Report and
Recommendation, January 9, 2002, Docket #60} The Report and
Recommendation found that Dean had no constitutional right to picket
Byerley’s residence and (hat Dean’s right o pickel elsewhere was not
chilled. [Report and Recommendation 1/1/02, Docket Number 6Q]

The Districl Courl approved and adopled the dismissal of the §

[ 1983 and state law ¢laims, but cited different grounds for the dismissal,
specifically finding that Bycrley was not acting under color of state law.

[3/18/02 Opinion, Docket #69]

If called to testify, Byerley would deny making the alleged
statement regarding admission to the Bar and that he drove hiscarina

fashion that would constituie an assault.



SUMMARY OF THE ARGUMENT

Dean cannot prove the firsi element of a §1983 claim, which is that

he was deprived of a right guaranteed him by statute or constitution.

_ Targeted residential pickeiing, one tvpe of picketing Dean engaged in, is
not constitationally pratected activity as United States Supreme Court
| precedent has beld that it can be banned completely by statute or
i ordinance. Nor is there any other law allowing Dean to engage in
tarpeted residential picketing,
Dean’s general picketing, which is constitutionslily protected, was
not chilled by Byerley's statements because Byerley acknowledged and

§i

reaffirmed in writing Dean’s right to picket on public property.

Dean’s claims are also barred by governmental Immunity.

—.=




i ARGUMENT

In order to prove a claim under 42 U.S,C. § 1983, a plainli{l must
shaw: 1) that he was deprived of a right secured by the laws or the
canstitution of the United States; and 2) that the defendant deprived the
¢ plaintiff of this right while acting under the color of state law. Flagg
i| Bros. v. Brooks, 436 1.8, 149, 155-156, 98 5.C. 1729, 1733 (1978).
Dean [ails o prove that he was deprived of a constitutional right.

Further, Bverley is entilled 1o governmental immunity.

E The standard of review of orders granting sunumnary judgment is de
nove. Davis v. Sedexho, Cumberland Coll. Cafeteria, 157 F.3d 460 (6°

Cir. 1998).

1. Dean Had No First Amendment Right That Was Chilled

Dean engaged in two different modes of expression: 1) general

picketing in front of the Stzle Bar in downtown Lansing, Michigan and 2)

targeted residential picketing in front of Byerley’s suburban home. Dean

f
does not specify whether one mode in particular, or both, were chilled,

A, Targeted residential picketing is not a right secured to
Dean by constitution or other law




The First and Fourteenth Amendments do not give absolute
protection to every individual to speak whenever or wherever he pleases

or to use any form of address in any circumstances that he chooses.

! Cohen v. California, 403 U.S. 15, 918.Ct. 1780,1785 (1971). Although
{ American constitutional jurisprudence regarding the First Amendment
|| has been jealous to preserve access to public places for purposes of free

. speech, the nature of the forum and the conflicting intercsts involved are

important in determining the degree of protection afforded by the First

Amendment to the speech in question. Lehmnan v. City of Shaker Heights,

: 418 11.S. 298, 94 S.Cr. 2714, 2717, (1974).

The government may properly act in many situations to prehibit

. intrusion into the privacy of the hotne of unwelcome views and Ideas that

cannot be totally bammed from the public dialogue.Coker, supra at 1786
(citations omitted.) As evidenced by Supreme Court precedent, an
individual’s privacy imeresﬁs in the peaceful enjoyment of their home
often outweigh the First Amendment rights of another individual. In
Frishy v. Schultz, 487 U.S. 474, (1988), the Supreme Court held that
targeted residential picketing, the exact type of picketing that Dean

engaged in at Bverley's home [Deposition of Larry Doolittle, Exhibit D
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i 10 Defendant’s Motion for Summary Judgment, Docket #42] can be

banncd outright by ordinance:

*I'he type ot tocused picketing prohibited by the Brookfield
ordinance is fundamentally different from more generally
directed means of communication that may not be
completely banned 1n residential areas. In such cases “the
ilow of information [is not] into . . . household|s], but to the
public.” Here, in contrast, the picketing is narrowly directed
al the houschold, not the public. ‘Ihe type of picketers
banned by [he Brookfield ordinance generally do not seek to
disscminate 4 message to the general public, but to intrude
upon the targeted resident, and to do so in an especially
affensive way. Moreover, even if some such pickeiers have
a broader communicative purpose, their activity nonetheless
inherently and offensively intrudes on residential privacy.
The devastating effect of targeted residential picketing on
the quiet enjoyment of the home is beyond doubt: (citations
omtitted)

“Fo those inside . . .the home becomes something less
than a home when and while the picketing . . .
continue(s] . . .. [The] tensions and pressures may be
psychalogical, not physical, but they are not, for that
reason, less immieal to family privacy and truly
domestic tranquility.” {citation omitted)

The Frishy court discussed why private residences are treated
differently than other locations in First Amendment situations:

“*One important aspect of residential privacy is
protection of the unwilling listener. Although in
many locations, we expect individuals simply to
avoid speech they do not want to hear, the heme

is different. *That we are often “captives” cutside the
sanctuary of the home and subject to objectionable
speech . . . does not mean we must be captives
everywhere.” Instead a special benefit of the privacy



all citizens enjoy within their own walls, which the
State may legislate to protect, is an ability to avoid
intrusions. Thus, we have repeated]y held that
individuals are not required to welcome unwanted
speech into their own homes and that the government
may protect this freedom. (citations omitted)
The lower court, in its March 28, 2002 Order Denying Defendant's
Motiens [or Sanctions, [Docket #72] correctly characterizedFrisby as not
precluding targeted residential picketing in the absence of an ordinance

or state law prohibiting it, bul went on to sugpest that, as a result, Dean

had a constitutionally protected right to picket in front of Byerley's

' home. (There is no statute or ordinance prohibiting targeled residential
- picketing in this case. Nor is there a statutc or ordinance allowing

' targeted residential picketing.)

Dean errs in asserting that the absence of a statute or ordinance
banning targeted residential picketing results, ipso facto, in such
picketing being constitutionally protected. Quite simply, if a specific
meode of speech or conduct may be banned outright under First

Amendment precedent, then the activity is inberently unworthy of

{ constitutional protection. Dcan may have lawfully been present at

Byerley’s home that moring and engaging in lawful activity but the

activity was not constitutionally protected aciivity. (Emphasis added).
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New York stale’s recent siatute prohibiting motorists from
using hand held cellular phones while driving is analogous to the issues
here.

While New York motorists have a constitutional right to freedom
ot expression, no constitution or other law pravides them a right to use
hand held cellular phones while driving. Accordingly, a law prohibiting
motorists [rom using hand held cell phones doss not violate constitutional
Pruvisions.

Dean’s argument here 1= akin to a New York motorisi, cited for
crratic driving while using a hand held cell phone prior to the adoption of

the statute, suing the local police department, claiming that the citation

' chilled his First Amendment rights.

Conduct or speech that is, by its inherent nature, not
constituticnally protected, like targeted residential picketing, does not
automatically become constitutionally protecled speech because of a lack
of statute or ordinance forbidding it. In fact, the lack of a statute or
ordinance indicates an unlikely violation of § 1983, as the right must be a
right “secured by the laws . .. o the United States.” [t 1s true that Dean
could not be arrested solely for engaging in the targeted residential

picketing of Byerley’s home, unless he violated another statute or



ordinance in the process. However, that does not mean that Bverley’s
alleged statements rose to a violation of Dean’s constitutional rights, in

the same sense that a police officer waming a MNew York motorist about

: driving while using the cellular phone would amoynt t¢ a “chilling” of

the motorist’s First Amendment rights.
Dean’s speech and activity that morning was not just mtended to
comumunicate a message, it was intended 1o intrude uponByerley., The

only pecple besides Byerley and his family that would have seen Dean’s

' gigns alleging corruption at the State Bar are Byeriey's neighbors, a

factor that raises the intrusive and intimidating nature of Dean’s conduct.

[

[ndeed, the meagistrate found that: “. . . [P]laintiff increased the invasive
and confrontations] nature of the siluation by paying Mr, Deolittle to
assist  lim  in picketing Defendant’'s home.” [Report and
Recommendation 1/1/02, Docket #60] This 15 the sort of picketing that
Frisby and other precedent expressly state is not entitled te constitutional
protection, See aiso Tomphkins v. Cyr, 995 F.Supp. 664 (N.D. Texas
1998).

As the targeted residential picketing Dean engaged in is not

| guaranteed to him by constitution or other law, there is no “constitutional



e

| right” that Byerley chilied. Further, Dean, as ¢xplained below, had

ample alternate forms of communicating his message

Dean’s First Amendment Right
To Engage in Picketing At Other
Locations was Recognized and Protected

Drean claims that Byerley “chilled” his First Amendment

rights by allegedly telling Dean that: “ . .. because of [Plaintiff’s]

| picketing the State Bar of Michigan and [Defendant’s] home, Plaintift

would never be allowed to practice law in the State of Michigan.

[Amended complaint, p. 13; j)ocket #20]

The tacts, however, belie Dean's claims. Two days afier the
confrontation at Byerlev's home, Byerley sent Dean a letter recognizing
and affinming his right to engage in picketing at locattons other than the

private residences of State Bar employees and ofticers. [Defendant’s

| Motion for Sumamary Judgment, Exhibit E, Docket #42] Byerley's

warning that the police would be called to pursue an arrest for trespassing
was specifically limited to the targeted residential picketing which carries
no constitutional protection, If Dean was found to be in violation of

anolher ordinance or state law (such as trespassing on private propetty)



1

while engaging in the targeted residential pickeling, he could have been
arrested.

second, Dean did not offer any evidence to contradict the affidavii
of Frank Reynolds, and other evidence produced by Defendant,
[Defendant’s Motion for Summary Judgment, Exhibits A & B, Docket
#42] proving that Byerlev 1s not involved in the admission process and
could not have improperly influenced the admission decision. In fact,
Dean conceded that be was not contending that Byerley did or would do
anything impropet to deny Dean admission to the Stale Bar or that if
Dean was not admitted to the State Bar it would be because of the
misconduct of Byericy, [Order Granting Motion in Limine, &/23/01,
Dockat Sheet #50]

If, by Dean’s admission, Byerley’s conduct did not and will not
adversely impact Dean’s admissiun to the State Bar, then in what way
was Dean “chilled” in speech or activity? How can a person he chilled in
expressing a message unless an adverse reaction to the expression is
anticipated?

Dean has failed to show how his constitutional right to engage in

picketing at non-residential areas was chilled by Byerley’s alleged (and

denied) statements. As Dean has no right secured to him by the



constitution or other law to engage in tarpeted residential picketing, and
his right to engage in picketing at other locations was acknowledged and
affirmed, Dean has failed to prove that a First Amendment right was
violated by Byverley.

II. Was Defendant Acting Under Color of State Law?

The magistrate found that Lean presented no evidence that Byerley
was acting under color of state law but nonetheless assuned, for purposes
of deciding the summary judgment motion, that Byerley was acting
under color of state law. [Report and Recommendation, 1/19/02, Docket
#60.}

There was Httle, if any, discussion in the lower court regarding the
1ssue of whether Byerley was acting under color of state law. Dean is
correct that Byerlev acknowledged in his answer that the onlv reason
[ean was at Byerley’s housa on the morning of March 27, 2001 was
because of his status as Regulation Counsel for the State Rar, and that
Drean’s allegations arose from the events of that morning.

Even if Byerley was acting under color of state law, Dean’s claims

. would be barred by governmental immunity.

IIL. Plaintiff’s § 1983 Claims Are Barrcd by
Governmental Immunity



Had Plaintiff filed suit against the State Bar of Michigan, his
claims would be barred by Eleventh Amendment imrmunity. The
Eleventh Amendment to the United States Constitution bars suits in
federal court against the State, its agencies and officials sued in their

official capacity unless this immunity from suit is expressly waived by

| either the Stale or Congtess, regardless of the nature of the relief

requesied. Pemnfurst State School and Hospital v. Halderman, 465 U.S.
89, 104 8. Ct. 900, 79 L. Ed. 2d 67 (1984) and Semincle Tribe of Florida
v. Florida, 517 U.S. 44,116 8. Ct. 1114, [34 L. Ed. 2d 252 (1996).

The federal courts have consistently held that state bar associations
performing the character and Glnesy screening funclion are acting as
agents of the state judiclary and are therefore entitied to Eleventh
Amendmern protection. ' See Thiel v State Bar of Wisconsin, 94 F. 3d
396 (7™ Cir. 1996} Lewis v. Louisiana Stare Bar Association, 792 F. 2d

493 (5™ Cir. 1986), Bishop v. State Bar of Texas, 791 F. 2d 435 (3 Cir.

'Pursuant to its rule-making powers, the Michigan Supreme Court
has adepted the Rules Concerning the State Bar, which povern the
operations of the State Bar. Under Rule 1, the State Bar is organized and
exists as a public body corporate “pursuant to powers of the Supreme
Court over the bar of the State.” Therefore, the Stale Bar of Michigan is
an agency ol the Michigan Supreme Courl, and 1s entitled toEleventh
Anmendment protection.
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1986); and Ginter v. State Bar of Nevada, 625 F. 2d 829 (9" Cir. 1980).
See also, Paimonv. Michigan Supreme Court, et al, Case No. 98-CV-
71470-DT, Kishv. Michigan State Board of Law Examiners, 999 F.
Supp. 958, 962 (E.D. Mich. 1998).

As Plaintiff is sued in his official capacity, he s entitled to

governmenta} immunity. The Supreme Court has held that government

officials performing discretionary functions generally are shielded from

liability for civil damages if their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person

would have known., Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 5.Ct.

| 2727, 73, T3 L.Rd.2d 396 (1982). Mayo v. Macomb County 183 F.3d

| 354 (6" Cir. 1999). Waters v. City of Morristown, 242 F.3d 353 (2001).

The first step in any qualified immunity analysis is to determine
whether a clearly established statutory or constitutional right has been

violated. Waters, supre , at 360. The right allegedly vialated must also

| be clearly cstablished in a much more particularized sense than a broad

constitutional right. Anderson v. Creighton, 483 U8, 635, 639, 107 8.CL

3034, 3038, 97 L.Ed.2d 523 (1987). The proper test is whether it was

“objectively reasonable™ for the employee 1o believe that his actions were




lawful at the time of the chullenged act. Mavo, supra, at 537. Waters,

stiprer at 360, The oflicial can ¢ven be mistaken, If his conduct meets the
“objectively reasonable” test, immunity attaches. Mayo, supra at 557.
A plaintift has the burden to show that the government employee is

not entitled to governmental tmmunity. Maye, supra at 557,

A TR U e de bl % R PR

Drean has failed w0 show that Byerley is not entitled to qualified

immunity. It was objectively reasonable for Byerley 1o conclude that

ot e BT B P L LBLF AL LT T L

Dean’s conduct in picketing at a private residence was not

constitutionally protected. Byerley was correct in his letter to Dean that

1

§! whether Dean actually entered Byerlev’s private property.} Further,

: Byerley’s conclusion was reasonable in light of the Frisby holding that

targated residentral picketing 18 not a constitutionally protected activity.
Byerley’s letter to Dean clearly acknowledged that Dean had a

right to picket in front of the State Bar building. Even if Byerley had

! his picketing, Byerley would have been reasonable in that conclusion. As
stated in the Affidavit of Frank Reynolds, [Exhibit B, to Defendants
Motion for Summary Judgment, Docket #42] Former Chairperson of the

State Bar of Michigan Standing Committee on Character and Fitness,




past applicants to the Bar ha“-we been denied admission basad in part upon
activity, that, although lawful, reflected poorly on their character and
fitness to practice law. Byerley’s alieged comments would not have
constituted a violation of clearly established rights, precisely because the
alleged statements would be accurate, reasonable conclusions based on

| Byeriey’'s past exparience.

Thts Court has neatly articulated the reasons why it is imporiant to

I grant immunity to government officials such as Byerley:

“The immunity of participants in the judicial process

stems net from the “location” of the judicial process in

one branch of the government or another . . . but from the
“characteristics” of the process. One of these characteristics
is that the controversies with which the process deals are
often “intense™ and the loser, given an opportunity to do so,
will frequently charge the participants in the process with
uhconstitutional animus; “[a]bsolute immunity is thus
necessary to assure that judges, advocates, and witnesses
can perform their respective functions withent harassment or
intimidation. Absolute immunity is designed to free the
judicial process from the harassment and intimidation
assaciated with litigation.™

Watts v. Burkhart, 978 F.2d 269 (6™ Cir. 1992), (citing Burns v.

| Reed, 500 U.S. 478 111 S.CL 1934, 1943, 114 LEd.2d 547 (1991)); See

also, Ginger v. Cireult Court, 372 £.2d 621 (6™ Cir.), cerr. Denied 387

U.S. 935, 87 5.Ct. 2061, 18 L.Ed.2d 998 (1967).



As Byerley is entitled to qualified governmental immunity,

Plaintif has failed to state a claim upon which reliel may be granted.



CONCLUSION

The applicable standard of review of orders granting summary
judgment is de novo, Davis v. Sodexho, Cumberland Coll. Cafeteria, [57
#.3d 460 (6" Cir. 1998). The role of the judge at the summary judgment
stage is not to weigh the evidence, but 10 determine whether there is a
| genuine issue [or irial . .. "[T]here is no issue for trial unlcss there is
| sufficient evidence [avoring fhe nonmoving party for a jury to return a
verdict for that party. If the evidence is merely colorable or is not
significantly probative, summary judgment may be gramled. Talley v
Bravo Pitino Restaurant, Inc. 61 F.3" 1241, 1245 (6 Cir. 1993).

The District Court did not err in determining that there was
insufficient evidence for a jury to return a verdict for Dean. No statute,
ordinance or other law secured a right for Dean to engage in the picketing
i at Byerley’s home,

Further, Byerley did not chill Dean’s constitutionally protected
right to engage in general picketing as he acknowledged this right in
writing to Dean and Dean himself conceded that he was not alleging that

Byerley did or could do anything te block his admission to the State Bar.



For these reasons, no jury could find that Dean was deprived of a

constitutional right by Bverlev. Appellee requests that this Court affirm

the District Court’s Order Granting Summary Judgment.
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